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Q |2012.12.18 16| 1,777,156
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3) O|A e L

n|Zto] AL 1w P ‘?j_“?_?ﬂ o2 3R A(Secured Claim) @ 3] 4 2@ (Unsecured
Claim)o.2 FRHITHH| A=A A|5063)8) 3@ @l xS AESHA]

8) 11 US.C. §506 Determination of secured status

(a) (1) An allowed claim of a creditor secured by a lien on property in which the estate has an interest, or
that is subject to setoff under section 553 of this title, is a secured claim to the extent of the value of
such creditor’s interest in the estate’s interest in such property, or to the extent of the amount subject
to setoff, as the case may be, and is an unsecured claim to the extent that the value of such creditor’s
mterest or the amount so subject to setoff is less than the amount of such allowed claim. Such value
shall be determined in light of the purpose of the valuation and of the proposed disposition or use of
such property, and in conjunction with any hearing on such disposition or use or on a plan affecting
such creditor’s interest. (2) (¥

(b) To the extent that an allowed secured claim is secured by property the value of which, after any
recovery under subsection (c) of this section, is greater than the amount of such claim, there shall be
allowed to the holder of such claim, interest on such claim, and any reasonable fees, costs, or charges
provided for under the agreement or State statute under which such claim arose.

(c) The trustee may recover from property securing an allowed secured claim the reasonable, necessary
costs and expenses of preserving, or disposing of, such property to the extent of any benefit to the
holder of such claim, including the payment of all ad valorem property taxes with respect to the
property.

(d) To the extent that a lien secures a claim against the debtor that is not an allowed secured claim, such
lien is void, unless—

(1) such claim was disallowed only under section 502(b)(5) or 502(e) of this title; or

(2) such claim is not an allowed secured claim due only to the failure of any entity to file a proof of such
claim under section 501 of this title.
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9) Carney, Robert F., “Reimbursement and Subrogation Rights under the Bankruptcy Code and the Surety’s
Proof of Claim’, p. b.

10) ‘Financing Statement’ @ A 2K Creditor)7} AF-5 o] &84 k= AFAHDebtor)2] A4tel] AFA 24
AMd S SEBte] AR giFdl Al FAEE HA] dAeltt Financing Statement’ & YRFHOE A F-2}7}
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n] A =212 (Federal Rule of Bankruptcy Procedure)2] =42l (Bankruptcy Forms) B4ell4+= Contingent
Claim< “A claim is contingent if the debtor’s liahility depends on an occurrence of a certain Event, such
as when the debtor is a consignor on another’s loan and that person fails to pay 2tx 423t gtk
") AR =212 (Federal Rule of Bankruptcy Procedure)] E=AFF2)(Bankruptcy Forms) B4l 4= Unliquidated
Claim< “An Unliquidated Claim is a claim the amount of which is not completely certain. The claim
exists, but the amount is presently unknown. For example, a debtor may have been at fault in a car
accident, but there is no judgement yet establishing the amount of the debtor’s liability. The debtor will
have to estimate the amount of such a claim and designate it as unliquidated’2tx2 23} 1t}
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20) Lanak, Frank M. and George J. Bachrach, “The Surety’s Proof of Claim— Obtaining Reimbursement for
the Loss,” Nineteenth Annual Northeast Surety and Fidelity Claims Conference, September 2008, p.14.
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A, m A=A (US. Bankruptey Code) = Z74--Foin| 34 A FHe H7}
stofof ghthar qpdatarl Stk &, A AApt AdE = s BA ] flste] AlghE
EAS Qste] 2A5-Fdn gy Ald 58S H7HEstimation) & 21& ZAISkaL Ak
[ =APE A502(0)3)]23) 12}, Aol gan| S aS Frtehs U
of diaiAe FgskA ¥ o], ML A3l weh 7 Adteitta doy = il
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At HA o= 3] A A g et AlY o R-E sl Ak 23 ) 3] A el
o] Ag JHE Fdshs FAE T Ao 20wy Ad gdS Frigt
A& 7gstar gl mAgEArAS HYo] AAsitta gt ads AT &
NEE AT ATHAWE=ANFZ] ) A3018%(a)]. 28]a Hdo] ZAFAAY 1)
FA4AE] 5HE FrletH 53 FAEE T A E SYsA A852)

A EAPH ) AR Foln| S A Fwo #e T AR 7S M@ o] AT

T

2} 271 (Debtor's Schedules)ell 7155 o] IA] &7, 7155 rete thEe] 3l
A Disputed), 271 5-(Contingent) A o], &A1& (Unliquidated) 2}H 2= 7]
250} 9l APAR= 3 A E (Plan of Reorganization)dl] T3S AsLA L vl &
sty e E BreA] SAE AlEstelof ghrbe A o] tH A=Ak #13003(c)
%125

Al HA S BS3ApE 2 5-wdn gy s = & olsf A
AH(Party in interest)®] o]¢] A|717F 1o, A FEd7 Sl digt FA7}
Hrh= Flolt{ | A EAPE A502(a) %, PIAREAHTE A130072:].26

23) 11 US,C. 502(c) There shall be estimated for purpose of allowance under this section —

(1) any contingent or unliquidated claim, the fixing or liquidation of which, as the case may be, would

unduly delay the administration of the case; or (2) any right to payment arising from a right to an

equitable remedy for breach of performance.

Neff, Kelly and Mark G. Douglas(2005), “Bankruptcy Court has broad discretion to estimate and

temporarily allow claims for voting purpose”, Business Restructuring Review, Volume 4, No4,

March/April, 2005(www.jonesday.com).

Fed. R. Bankr. P. 3003(c)(2) (c) FILING PROOF OF CLAIM.(1) Who May File. Any creditor or

indenture trustee may file a proof of claim within the time prescribed by subdivision (c)(3) of this

rule.(2) Who Must File. Any creditor or equity security holder whose claim or interest is not scheduled

or scheduled as disputed, contingent, or unliquidated shall file a proof of claim or interest within the

time prescribed by subdivision (¢)(3) of this rule; any creditor who fails to do so shall not be treated

as a creditor with respect to such claim for the purposes of voting and distribution.

26) 11 US.C. § 502(a)§502. Allowance of claims or interests (a) A claim or interest, proof of which is filed
under section 501 of this title, is deemed allowed, unless a party in interest, including a creditor of a
general partner in a partnership that is a debtor in a case under chapter 7 of this title, objects.
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Fed. R. Bankr. P. 3007.Rule 3007. Objections to Claims (a) OBJECTIONS TO CLAIMS. An objection to
the allowance of a claim shall be in writing and filed. A copy of the objection with notice of the hearing
thereon shall be mailed or otherwise delivered to the claimant, the debtor or debtor in possession, and
the trustee at least 30 days prior to the hearing.(b) DEMAND FOR RELIEF REQUIRING AN
ADVERSARY PROCEEDING. A party in interest shall not include a demand for relief of a kind
specified in Rule 7001 in an objection to the allowance of a claim, but may include the objection in an
adversary proceeding.(c) LIMITATION ON JOINDER OF CLAIMS OBJECTIONS. Unless otherwise
ordered by the court or permitted by subdivision (d), objections to more than one claim shall not be
joined in a single objection.(d) OMNIBUS OBJECTION. Subject to subdivision (e), objections to more
than one claim may be joined in an omnibus objection if all the claims were filed by the same entity,
or the objections are based solely on the grounds that the claims should be dlsallowed o3} A

27) 11 US.C.§509. Claims of codebtors (a) Except as provided in subsection (b) or (c) of this section, an
entity that is liable with the debtor on, or that has secured, a claim of a creditor against the debtor, and
that pays such claim, is subrogated to the rights of such creditor to the extent of such payment. (b)
Such entity is not subrogated to the rights of such creditor to the extent that— (1) a claim of such
entity for reimbursement or contribution on account of such payment of such creditor’s claim is— (A)
allowed under section 502 of this title; (B) disallowed other than under section 502(e) of this title; or (C)
subordinated under section 510 of this title; or (2) as between the debtor and such entity, such entity
received the consideration for the claim held by such creditor. (c) The court shall subordinate to the
claim of a creditor and for the benefit of such creditor an allowed claim, by way of subrogation under
this section, or for reimbursement or contribution, of an entity that is liable with the debtor on, or that
has secured, such creditor’s claim, until such creditor’'s claim is paid in full, either through payments
under this title or otherwise.

28) 11U.S.C.§502(e)(2) A claim for reimbursement or contribution of such an entity that becomes fixed after
the commencement of the case shall be determined, and shall be allowed under subsection (a), (b), or
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s|abe] FdEo] AAH A =Tk dE B0, vheF BE3H A FAAKBond Claimant) ]
ANAAZE S Al AlaekA] o HYS Faf AdS A e
o] 7|§ko] &= AHAHCreditor) ] o] ANAFE A oW, BT
HZ3|Ae] 3% AAHA e
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(c) of this section, or disallowed under subsection (d) of this section, the same as if such claim had

become fixed before the date of the filing of the petition.

11 U.S.C. §502(e)(1) Notwithstanding subsections (a), (b), and (c) of this section and paragraph (2) of

this subsection, the court shall disallow any claim for reimbursement or contribution of an entity that

is liable with the debtor on or has secured the claim of a creditor, to the extent that—

(A) such creditor’s claim against the estate is disallowed,

(B) such claim for reimbursement or contribution is contingent as of the time of allowance or

disallowance of such claim for reimbursement or contribution; or

(C) such entity asserts a right of subrogation to the rights of such creditor under section 509 of this title.
o] ¢Jo| %= ®WZ3]AL7F 9] B (Subrogate Right)S 338k A-$-ol= BE3ALe] FAEE AASA &
Ut &, B3 AE g4 RS A FEE 5 gl

31) Lanak, Frank M. and George J. Bachrach, “The Surety’s Proof of Claim— Obtaining Reimbursement for
the Loss,” Nineteenth Annual Northeast surety and Fidelity Claims Conference, September 2008,
pp.13-14, Carney, Robert F., “Reimbursement and Subrogation Rights under the Bankruptcy Code and
Surety’s Proof of Claim’, pp.16-17.

32) In re Banner Iron Works, 69 B.R. 548 550 (Bankr. E.D. Mo. 1987). Notwithstanding any disallowance
ofthe surety’s claim under 11 U.S.C. § 502(e), the surety’s liens against the debtor’s real and personal
property are not void and remain in effect. 11 U.S.C. § 506(d) (1). In re Microwave Products of
America, Inc., 118 BR. 566(Bankr. W.D. Tenn. 1990) (surety’s contingent claim is disallowed, but surety
retains its lien); 1 COLLIER ON BANKRUPTCY § 502.06[5], at 502-64 (Lawrence P. King ed., 15th ed.
1996) (‘[Al secured claim disallowed under section 502(e) does not affect the validity of the lien related
to the claim”). In re Agway, Inc., 2008 WL 2827439 (Bankr. N.DN.Y. July 18, 2008), the court
disallowed the contingent portion of the surety’s claim without prejudice to the surety’s right to move
for reconsideration of the disallowance when the surety made further payments under the bonds in the
future. The court ruled that the Bankruptcy Code required disallowance of the contingent claim, but that
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the surety’s ability to move for reconsideration under the Bankruptcy Code and the Bankruptcy Rules
amounted to the same thing as a stay of the disallowance of the surety’s contingent claim. Lanak,
Frank M. and George ]. Bachrach, “The Surety’s Proof of Claim- Obtaining Reimbursement for the
Loss,” Nineteenth Annual Northeast surety and Fidelity Claims Conference, September 2008, p.14°14 A
Qg

33

=

Oellermann, Charles M. and Mark G. Douglas, “Calling all PRPS with contribution claims: pay up or
steer clear of bankruptcy court,” Business Restructuring Review, March/April.
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A FHZ(Payment Bond)oll &3l BE3]A7F A -AAHClaimant)ol| Al th&-& A 53
9o %= BZ3|AH= FAF 7] (Contract fund)oll tialA -dxte] AElE talafA
ALe 4= Q) & HF AL A EFol sy BSAHA - SHET Al - A EE A}
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ol¢} A& BT W9l 1800dd FWHTE] 23, 3R QI (Trustees-in
bankruptcy) B A= Aol FE VA AAGEHIL UTED) v A =AY
NM = BF3ALe] o9 AL HSE AlgebAY GASkL Al B JeHP e
ABH A1509(a) 2].36)

e

34) A surety that pays and otherwise performs its obligation under its bond may step into the shoes of
those persons to whom or whose behalf the surety has performed or made payment. Welch and
others(1992), Contract Surety, Vol(2), pp.262-264.

35) Welch et al(1992), Contract Surety Vol.(I), pp.262-264 ZZ.

36) 11 U.S.C. 509(a).
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37) Carney, Robert F., “Reimbursement and Subrogation Rights under the Bankruptcy Code and the Surety’s
Proof of Claimy, p.11.

32| 3 HAA| SAE A

th38) e,



s AR o] Aok SAE ol = BEURTl BT AUS st o7

5
A2 AgSEekE Mol ol AP 2= BSE Urkw

ols o] SN Ak SIS B9 wEVITe BEF B T WA,
o]& WAt mEFS AshE Fo] Sstal WAt HEES ATEH BEVR
& BT

2) SHAETES

AAFAE FAE S48 ol F o= A% Ak wAeks Aol ditelx, WAL
SANSE QAT A%, A B3V AT A ANE £33 A
3 shaus oRE o qs 2 ATl 9

SO o8 AL 93] BBIAL] 401K Slabel olste] A 3, S
i BRI SR QA Wi} Slrke el 5 40] REG 3)43)x)e]
A% A BEG felo] gk o] B nEVBe AAANE PSSR
FHS Wyl PolE Brstn SAA N Bt Ane AgRFA gk gk
SARFRFS FANDOR AFAVAE A38 DA 93

o
& 9Ra e PR dislE Vg Adoleke o) f o)

o}
ol
>

FAEFHFLE BSANAALFAD ) AR 897F Qojok sk A, o]# 3t 3
W ojale] SAHATL SRR E oA g AejHow AT 5

A
melste] AT A1 S A Qo] Bash
3

rr

o

, 33l AAQ R3] 71 A7A SAR SR ST H T aFo] A% TA B &
= Al

o o
iy —d

=
>
o
oly
o2
>,
ok
e}
o Mo
rlo
ol
0
o, foiy
>
>
N
XN
i3
0%
N
N
olf
o
Il
==
o
hu
>,
re
_‘L
rlr
-z
Hr
=2
=
:?1:,'
>
Ir
o,
1o,
g2
o,
o,
my,



e} mAE vR} Sele] mAw} o] A vlo]sl YAkl A Helel
2 AAENA)SAY Al ARE et Aol A Aol Frahs
AL AEEEE AE0] ). Belele] ofw o] B ATAA felA] HekaA
| Sk Qo oA e Belele TRl e A Adkn Beld AL

v
R
ﬁ
O
o
S~
=
)
k=l
rlr
;2
(0} —/ —_
=
>
2
fetl
X
o,
ol
o
nf
f
e
¥
o,
rlr

EAE 71 &74—% %%—AWW =& A
d& A Folstaa shs B 0w e BE7de] Bl daste] dAgHe
A A& A BABL SAAIE Q17 o wARE V1S T Qe oS
A 4 gl HE AT gl
A AP euel Akt Al FARSHA ﬁug-a—}z ST}, 78RR 7))
g sIAL B dTgel A °
= SlAS A el tigh A sIAke] A lﬁﬂﬂﬂ é}ﬂ%‘ﬂM Al A2l ol

Tg
Ao
o
o
o
o
kil
ol
o
N
e
S
rir
oX,
E
é
L
)
o
o,
2
-0,
o
-l
o
2,

0) BJele] F-gto] Aok A2 NFH = IR EAE o) F A} AT FAY 5 g FY wAy

Y o

341 3 HAAl SAE A

JO
121
i
HL
ol
il
il
3
i3
=
>
o
k)



A AFe] o] FpeheA] Hud 5 lrk o] A wA|Lle] 71zk el FHe &
erowd a|AlslA) ek FAE AT Rolehal I ATHAR SABAY A6l A13)

~AU4)AD Aol BE Aloke] oS SR IA B A BAI] AkS A3k

A

e Sl Bstel AYAVARA 1 ALE BT F ArhAR A
W Al61) 5242 % Sy AGAED), e B AHFAe] B R A
AT SR AT A CAANe AAAAR o] o a e

AL

ok wERA] FARA Ol AlofR S B
HEWAZE ZQHATE Aol FolA drk

oo} zZo] Ak aiA| ofF-oll vigh &3t oJAkEAT} Gl Aol whske] vl=rolut
=do] ypikol] Aok sfA R sk A Ee] f-euekel die) Aol A
ofo] A& o] oz k5ol whet Aok Al = BTl Al MA= Gl 4
g AL v Fa7 Afolf otk o] "41‘3}01 & O TAH R Ay o

4y

AL oA o] A OF L weE]Qlo] Aloks o] sl (Assume) Ei= S
(A=A (Reject) A& = 9= AoR, o= eue} by} Fdshek(v] <l

WA A365(a)x) ) Ty, vt 2 S 7EA] kel 3ol Slth

= SA YR

o[N
o
PE
ofN
N
r o)

G ZiEi

pu T O

[-'O

=

fo
J

rir

A1) ARG BBFH) BOFHHIN D W THA S R % DOAHF T AFEFBORHc B W Tic 2 20
BITZ5E T LTwiwe 23, AL oz L. I Lo G Bir L CHT oo
JEITRGERT B 2D TE D,

2 HIFEOYEICIE. TR WIHACE L. S0 %285, 2o RNICFRIOfMREE 3 5 2. SUIEH
DIEATRERT DD 2 MHETREGRMET L LD TE S, ZOBAICBWT. WAL ZDWIRIN I
B LenwE E3, FEOBEIC L 2MSBHEAHCEL 2 bk 2% T,

3 B _HOBIE . %@%M 2. L 7w,

4 FTEOBEIT L) LG OEBEOEIT 2 T 285 IcB W MT 2 ET 2aikiEix. HEERHEE 75,

42) (B F- 1 H5WF&%£|WH@ﬁIi\%‘ﬁ@ﬂiﬁié£ﬁ@m%ﬁ%ot%ucow

THEHT L, ZogficBunT. FED b THEEGERER & BB ol THARES ) & RGEE I
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WE XX Zoffiic on THNIERER & LT olR 27 liT 5 2 9 TE B,

44) §-2ueg} Zab e bAoA sk ol gl B0 & ALESIA g S| A A o M = 3 A A ol Bl 8o
© AHEEA etk vddabg e dabdate) A d A Estatett = &0 8 AE-gt) Estate™ 3] A&}
v gabE AR A o GA e g AR Aldolgke omjolt) whebA], wlo] Al kS Estated] A|AFOR B
I AAE b A st =tk (Assume) e 2718 = 1 (Reject) A EEhE AbarA oltk F58H2009), 71
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o o]q& AAZ ol TS @A AN SoldS o= & A 34
Adoznt YAped = Qupar skl thEY =k 211032 A2% ARH-).AD 1
et ool el Al Alckold e AlklAIE aTstH, HEQlE JAE FA

Ashok stol, 18A) om ol F Al oY FT 4 glrku TSR ArHEY

45) 11 U.S.C. §365(a) Except as provided in sections 765 and 766 of this title and in subsections (b), (c), and
(d) of this section, the trustee, subject to the court’s approval, may assume or reject any executory
contract or unexpired lease of the debtor.

46) 11 US.C. §365(d)(2) In a case under chapter 9, 11, 12, or 13 of this title, the trustee may assume or
reject an executory contract or unexpired lease of residential real property or of personal property of the
debtor at any time before the confirmation of a plan but the court, on the request of any party to such
contract or lease, may order the trustee to determine within a specified period of time whether to
assume or reject such contract or lease.

47) InsO § 103 Wahlrecht des Insolvenzverwalters (1) Ist ein gegenseitiger Vertrag zur Zeit der Eroffnung
des Insolvenzverfahrens vom Schuldner und vom anderen Teil nicht oder nicht vollstindig erfiilt, so
kann der Insolvenzverwalter anstelle des Schuldners den Vertrag erfillen und die Erfillung vom
anderen Teil verlangen. (2) Lehnt der Verwalter die Erfilllung ab, so kann der andere Teil eine
Forderung wegen der Nichterfilllung nur als Insolvenzglaubiger geltend machen. Fordert der andere Teil
den Verwalter zur Austibung seines Wahlrechts auf, so hat der Verwalter unverziiglich zu erklaren, ob
er die Erfiillung verlangen will. Unterlaft er dies, so kann er auf der Erfiillung nicht bestehen. (%% *H
&) Section 103 : Option to be Exercised by the Insolvency Administrator (1) If a mutual contract was
not (or not completely) performed by the debtor and its other party at the date when the insolvency
proceedings were opened the insolvency administrator may perform such contract replacing the debtor
and claim the other party’s consideration. (2) If the administrator refuses to perform such contract the
other party shall be entitled to its claims for non-performance only as a creditor of the insolvency
proceedings. If the other party requires the administrator to opt for performance or non-performance the
administrator shall state his intention to claim performance without negligent delay. If the administrator
does not give his statement he may no longer insist on performance.
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HAFES S QAL dtehs ARy B Aol S 4 gtk SAbelF RS
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o7 Y= HE W olthas)

XA FAFESo| e v X3 H F(Payment Bond)S =43 Aoz d=g27}
AR TS st gta, AAdE 2 dHtlES 2EH 0 AFols HSoRE ¥

=]
g ASESRE 0F A9do) Ik

golr|= AAsH EIS3|AE oln] A &g H& 3]AANA(General Unsecured
Claims)©] ofye} SA| 4 & 5 & Y] (Administrative Expense), 5 & A4
T
o] Aol ‘molgAFs Faste BN AT AFEold o= A3AHH
£ 50 HZ8aholl T3 &2 (Pecuniary Loss)o] A5 79, o] 9l A|3xK( 1.
T3 Bl A HE FEE A ngo] &4 WA S Algstolof hoHH| AR EA
B AI365(b)(D(A),B), & (C)F]505D 2Bz, AFA7E Aloks ol PatHd HF3]A}

8) FAVAShH ASRE(FAA QoA 9 ol RF) D 2 FYRAe) F e AR BRAL BAALS

zﬂﬁom} She A% AU StolF the 2 B9 of 1= shbol AFaHE WS Aeste] Aofo
S 0 EE ] Sholol Gk Tk 4SS A B Ak Fre $ApIotel 544 dasi
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5ol
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9 A G BAAR AL M) A &
o 1 20820 3 AB0ZE AlG WA A3Ee] e o
AL BAke] Aobde) o5 olad A wEH 7] APRuiAE taste] Aok
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0) Lanak, Frank M. and George J. Bachrach, “The Surety’s Proof of Claim: Obtaining Reimbursement for the
Loss,” Nineteenth Annual Northeast Surety and Fidelity Claims Conference, September 2008, pp.14-15.
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51) 11 U.S.C. §365(b)(1)(A),(B), & (C) If there has been a default in an executory contract or unexpired
lease of the debtor, the trustee may not assume such contract or lease unless, at the time of assumption
of such contract or lease, the trustee—(A) cures, or provides adequate assurance that the trustee will
promptly cure, such default other than a default that is a breach of a provision relating to the
satisfaction of any provision (other than a penalty rate or penalty provision) relating to a default arising
from any failure to perform nonmonetary obligations under an unexpired lease of real property, if it is
impossible for the trustee to cure such default by performing nonmonetary acts at and after the time of
assumption, except that if such default arises from a failure to operate in accordance with a
nonresidential real property lease, then such default shall be cured by performance at and after the time
of assumption in accordance with such lease, and pecuniary losses resulting from such default shall be
compensated in accordance with the provisions of this paragraph; (B) compensates, or provides
adequate assurance that the trustee will promptly compensate, a party other than the debtor to such
contract or lease, for any actual pecuniary loss to such party resulting from such default; and (C)
provides adequate assurance of future performance under such contract or lease.

52) O’Connor, Patrick J. and Kim McNaughton(2009), “Bankruptcy and the Completing Surety”, p.13.

53) S v AW EAIH S oefo] FA| = ulo]ld Ak A sta gtk Hl o] A ko] tlE(Loan) S A3k
Aekol EX] HAS F7HA 7= Aol EA] A4 & (Extension of Money or Credit)¢] ‘wto] WA o] mm
tlo] A’ (Financial Accommodation) Zl¢Fo]™, =1 AlFS o] aHEX] ol siAl(s)A])3te A8 & 4
A A AoHPl A=A A365(c)(2)]. BE9 Al K (Surety Bond)e] ‘Tt Wl oj s Elo] A’ )
okolgl= Ao tlafjx = Asf 7t 2@tk O'Connor, Patrick J. and Kim McNaughton(2009), “Bankruptcy
and the Completing Surety” p. 13. Zt5+ 45 %, §365(c)(2) The trustee may not assume or assign any
executory contract or unexpired lease of the debtor, whether or not such contract or lease prohibits or
restricts assignment of rights or delegation of duties, if —(1)("82F) (2) such contract is a contract to
make a loan, or extend other debt financing or financial accommodations, to or for the benefit of the
debtor, or to issue a security of the debtor; or (3) (o]} A=),

54) H5dA FFFAb #e A pAEea v A THAMFA g 9 Aokt (Vergabe-und
Vertragsordnung fiir Bauleistungen, ©]3} VOB)o|t}. TAAdgA} &3o] 13k AukrAd, (VOB/A)¥ T
At ek dutA kxR, (VOB/B)Al 383AF TR (Sicherheitsleistung)ll &g AFao] 7= o] Q)
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£ ddstr] 919k weto] mpAEojoF gt} WAL A FApe] Ak molgom 13
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n=o] B AFAE SAAICkS olfekA] fv]E ARG Aol wFatel BF3
AHS APAR AAHBTHE 3-6> FF). <F 3-8>9] Al ABAF grEqA v
427194 (US Small Business Administration)ol =gk gAY 34 AlEAE v A
WS A71 44 (g52ho] 7]A1E o] 9al, BF3]AMl Fidelity & Deposit of Maryland,
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i 2 X} Mz QY= A

gh= X} o|o| & Al 2K(Executory Contract)2 0|8 stX| Lt (Reject) 2 s Ao ™
- QM off EEA| Z=HEI} ofd F R xMA2SZ 2

HE5|A} - TAMAe =H £F off = 252 4R E ESMAKXAA XEW=XZ HEtStE
Zo| LdutdMol me el

= EARH Alddzo] oshd Aol AL 1AsoF &Eo] MAskE A AL
(Schuldner)ell tfgt 2|2 HSAAACET2), Glaubiger)7F 213184 ¢ 79l gt
sto] At A 2K Gesamtsschuldner)[ 2591 (Birge) 23H7F A5 & 4= ti=d
A A4422).55) kA, AHEFA I Bl BSAAATE A A g A F
ol ghsto] AAS Alarek 5= 9lat, ofo wet FRAS ZertHEY B4R Al4bE,

A77zx F3]56)

55) InsO § 44 Rechte der Gesamtschuldner und Biirgen Der Gesamtschuldner und der Biirge konnen die
Forderung, die sie durch eine Befriedigung des Glaubigers Kkiinftig gegen den Schuldner erwerben
konnten, im Insolvenzverfahren nur dann geltend machen, wenn der Glaubiger seine Forderung nicht
geltend macht. (5 H9)Section 44: Rights of Obligors Liable Jointly and Severally and of Guarantors
Obligors liable jointly and severally and guarantors may file a claim to be acquired by them in the
future against the debtor by satisfaction of the creditor only if the creditor does not file his claim.

56) InsO § 45 Umrechnung von Forderungen (5 ¥¢¢o] €&) Forderungen, die nicht auf Geld gerichtet sind
oder deren Geldbetrag unbestimmt ist, sind mit dem Wert geltend zu machen, der fir die Zeit der
Eroffnung des Insolvenzverfahrens geschiatzt werden kann. Forderungen, die in auslandischer Wihrung
oder in einer Rechnungseinheit ausgedriickt sind, sind nach dem Kurswert, der zur Zeit der
Verfahrensersffnung fiir den Zahlungsort maBgeblich ist, in inldndische Wahrung umzurechnen (3% ¥
9) Section 45 : Conversion of Claims Non-liquidated claims or contingent claims shall be filed at the
value estimated for the date when the insolvency proceedings were opened. Claims expressed in foreign
currency or in a mathematical unit shall be converted into German currency according to the exchange
value applicable at the time of the opening of the proceedings at the place of payment. InsO §77: (5
o] 91%) Determination of Voting Right (1) A voting right shall be vested in claims filed by the creditor
and not disputed by the insolvency administrator or by a creditor with a voting right. lower-ranking
creditors shall have no voting rights. (2) Creditors with disputed claims shall have a voting right to the
extent to which the administrator and the attending creditors with a right to vote have agreed such
vote during the creditors’ assembly. If the parties 'cannot reach an agreement the decision of the
insolvency court shall prevail. The insolvency court may modify its decision at the request of the
administrator or of a creditor attending the creditors’ assembly. (3) Subs. 2 shall apply mutatis
mutandis to 1. creditors holding claims subject to a condition precedent; 2. creditors with a right to
separate satisfaction. (3% %) Section 77 : Determination of Voting Right (1) A voting right shall be
vested in claims filed by the creditor and not disputed by the insolvency administrator or by a creditor
with a voting right. lower-ranking creditors shall have no voting rights. (2) Creditors with disputed
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claims shall have a voting right to the extent to which the administrator and the attending creditors
with a right to vote have agreed such vote during the creditors’ assembly. If the parties 'cannot reach
an agreement the decision of the insolvency court shall prevail. The insolvency court may modify its
decision at the request of the administrator or of a creditor attending the creditors’ assembly. (3) Subs.
2 shall apply mutatis mutandis to 1. creditors holding claims subject to a condition precedent; 2.
creditors with a right to separate satisfaction.
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Case 8:11-bk-18670-CED - Doc 2 = Filed 10/03/11

B4 (Official Form 4) (12/07)

Inre

United States Bankruptcy Court
Middle District of Florida

Electric Maintenance and Construction, Inc.

Case No.

Debtor(s)

Page 1 of 3

Chapter 1

8:11-bk-18670

LIST OF CREDITORS HOLDING 20 LARGEST UNSECURED CLAIMS

Following is the list of the debtor’s creditors holding the 20 largest unsecured claims. The list is prepared in
accordance with Fed. R. Bankr. P.:1007(d) for filing in this chapter 11 [or chapter 9] case. The list does not include (1)
persons who come within the definition of "insider” set forth in 11 U.S.C. § 101, or (2) secured creditors unless the value of
the collateral is such that the unsecured deficiency places the creditor among the holders of the 20 largest unsecured claims.
If a minor child is one of the creditors holding the 20 largest unsecured claims, state the child's initials and the name and
address of the child's parent or guardian, such as "A.B., a minor child, by John Doe, guardian.” Do not disclose the child's
name. See 11 U.S.C. § 112; Fed. R. Bankr. P. 1007(m).

(0]

Name of creditor and complete
mailing address including zip

2

Name, telephone number and complete
mailing address, including zip code, of

®)

Nature of claim (trade
debt, bank loan,

)

Indicate if claim is
contingent,

®)

Amount of claim
[if secured, also

code employee, agent, or department of creditor contract, state value of
 familiar with claim who may be contacted etc.) disputed, or security]
subject to setoff
US Small Business US Small A i i ille FBO 1,527,000.00
Administration 6801 Lake Worth Road 2nd lien
6801 Lake Worth Road Room 209 (0.00 secured)
Room 209 Lake Worth, FL 33467
Lake Worth, FL 33467
Fidelity & Deposit of Fidelity & Deposit of Maryland/ Debt u 540,000.00
Maryland/ - Zurich Insurance ¢
Zurich Insurance 1400 American Lane
1400 American Lane Schaumburg, IL 60196-5452
Schaumburg, IL 60196-5452
A i A {3} 410,224.94
Attn: Bankruptcy Dept Attn: Bankruptcy Dept
P.O. Box 981540 | P.O. Box 981540
El Paso, TX 79998 El Paso, TX 79998
Bank Atlantic Bank Atlantic Brooksville FBO 2,500,000.00
2100 W. Cypress Creek Rd 2100 W. Cypress Creek Rd 1st lien
Ft. Lauderdale, FL 33309 Ft. Lauderdale, FL 33309 (2,100,000.00
secured)
Southern Electric Supply, Southern Electric Supply, Inc. Debt L 283,978.00
Inc. : d/b/a Rexel Consolidated, Inc.
d/b/a Rexel Consolidated, 4680 LB McLoed Road
nc. Orlando, FL 32811
4680 LB McLoed Road
Orlando, FL 32811
Internal Service nal Service Payroll taxes 180,135.81
3848 W. Columbus Drive 3848 W. Columbus Drive
Tampa, FL 33607 Tampa, FL 33607
Manhattan Kraft Manhattan Kraft Construction, Inc. Business Debt 150,000.00
Construction, Inc. 204 Hoover Bivd.
204 Hoover Blvd. Suite 112
Suite 112 Tampa, FL 33609
Tampa, FL 33609
Wells Fargo Wells Fargo Ft. Lauderdale SFR 135,000.00
Attn: Bankruptcy Dept Attn: Bankruptcy Dept 3rd mortgage
6600 N Andrews Avenue 6600 N Andrews Avenue (0.00 secured)
Fort Lauderdale, FL 33309 Fort Lauderdale, FL 33309
Software Copyright (c) 1996-2011 CCH INCORPORATED - www.bestcase.com Best Case Bankruptcy
= S SR e
= = — = =
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ARTICLE VI
PROVISIONS FOR EXECUTORY CONTRACTS AND UNEXPIRED LEASES

6.01 Assumed Executory Contract and Unexpired Leases.

(@ The Debtor assumes the following executory contracts and/or
unexpired leases effective upon the date of the entry of the order confirming
this Plan:

All leases with Ford Credit Commercial Leasing.

(b) The Debtor will be conclusively deemed to have rejected all
executory contracts and/or unexpired leasese not expressly assumed under
section 6.01(a) above or before the date of the order confirming this plan,
upon the date of the entry of the order confirming this plan. A proof of a
claim arising from the rejection of an executory contract or unexpired lease
under this section must be filed no later than thirty (30) days after the date
of the order confirming this Plan.

%3] & United States Bankruptcy Court, Middle District of Florida, Tempa Division, Case 8 : 11-bk-18670-CED,
200691 2¢ 6 Filed.
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59) O’Connor, Patrick J. and Kim McNaughton(2009), “Bankruptcy and the Completing Surety” p.13.

0) Opperman(2008), p.12 3%, olo] #3F =% 3-365 Collier on Bankruptcy, 15" Edition Rev. P. 365.09,
8= Adventure Resources v. Holland, 137 F. 3d 786(4th Cir. 1998), Nostas Assocs. v. Costich(In re
Klein Sleep Products, Inc), 78F. 3d 18(2nd Cir. 1996), Elliot v. Four Seasons Props. (In re Frontier
Props., Inc), 979 F.2d 1358(9th Cir. 1992).
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Abstract

The Current State and Improvement Way of Treatment of Surety Bond in
the Reorganization Procedure in Korean Bankruptcy Law

The creditors collectively participate in reorganization procedure of the debtor by
voting on plan of reorganization. The Korean bankruptcy law rules that contingent
and future claim shall be estimated and allowed to vote on plan of reorganization.
However, the Korean bankruptcy law does not specify the method and procedure
how contingent and future reimbursement claims are treated. Thus, the Korean
bankruptcy courts generally do not allow surety company who has contingent and
future reimbursement claim to vote on plan of reorganization.

This study investigated the problems with Korean bankruptcy law and practice
and suggest their solutions as follows.

Firstly, the bankruptcy law should specify how contingent and future
reimbursement claims are treated using the concept of unliquidated claim. The
concept of future claim should be replaced by unliquidated claim because the concept
of future claim is ambiguous.

Secondly, the bankruptcy law should provide special provision concerning
maintenance bond, Usually, the construction project complete with some defects.
Thus, the surety company of the maintenance bond will pay some money for defects
to debtor.

Thirdly, if the subcontract is executory contract and the contract is assumed, the
claim of the other party should be viewed as administrative expenses. Currently, the
courts view the claims of the other party as unsecured claim when the claim is
before the date of petition while the courts view the claims of the other party as
administrative expense when the claims is after the date of petition.

Fourthly, the bankruptcy law should be revised to determine whether executory
contract should be assumed or rejected before acceptance of plan of reorganization.

Fifthly, when debtor assume the executory contract, the special provision should

Abstract | 61



be provided to protect the other party and party interested from further damage.
Lastly, if the executory contract has been assumed and subsequently rejected, such
rejection constitutes a breach at the time of rejection. Therefore, any damages

flowing from the subsequent breach should be viewed as administrative expenses.
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